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John Joseph McVeigh, Esquire

Fisher, Wayland, Cooper
& Leader 72/30/3)
1255 Twenty-third Street, N. W. /
Washington, ?VL,C' 20037-1125 —_—

>

Dear Mr. McVeigh:

This is in response to your request for refund of the hearing fee
submitted by Skyline Broadcasters, Inc. (Skyline) in connection
with its application for a new FM station at Kalispell, Montana.

You state that Skyline and two competing applicants were designated
for a comparative hearing to select the licensee at Kalispell.
Skyline timely filed its Notice of Appearance and the competing
applicants, including Skyline, simultaneously filed a settlement
agreement. The agreement provided that Skyline's application would
be dismissed. The presiding Administrative Law Judge approved the
settlement agreement, dJranted the application specified in the
agreement and dismissed Skyline's application.

Section 1.1111(c) (4) of the Commission's rules provides for the
refund of a hearing fee when a settlement agreement is filed with
the presiding ALJ prior to the deadline for filing Notices of
Appearance. 47 C.F.R. § 1.1111(c) (4). Our review of this matter
discloses that Skyline timely filed its settlement agreement for
purposes of receiving a refund.

Accordingly, your request is granted. A check, drawn in the amount
of $6,760.00 and made payable to the maker of the original check,
will be sent to you at the earliest practicable time. If you have
any questions concerning this refund, please contact the Chief,
Fee Section at (202) 632-0241.

Sincerely,

‘ /'/ LA : A) /\;‘JM—‘I;'M//N\/?)_!“
Marilyn J. McDermett
Associate Managing Director

for Operations
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To: The Managing Director
PETITION FOR REFUND OF HEARI FEE

Skyline Broadcasters, Inc. ("SBI"), pursuant to § 1.1111(c) (1)
of the Rules, hereby seeks a refund of the $6760.00 hearing fee
tendered in response to the Commission’s Public Notice, Report No.
NA-155 (1992). As SBI will show herein, an immediate refund of the
hearing fes SBI has paid is fully warranted.

1. SBI was one of four original applicants for Channel 292A
at Kalispell. On March 2, 1992, pursuant to the Commission’s
Public Notice, supra, and § 1.1104(2)(c) of the Rules, SBI tendered
a $6760.00 check payable to the FCC and a completed FCC Form 155
Fee Processing Form to cover the requisite hearing fee. See
Exhibit A. The staff subsequently issued its Hearing Designation

Order in MM Docket No. 92-303, DA 92-1668 (adopted December 8, 1992

and released December 23, 1992), sending SBI and two remaining

applicants (Mr. Tom Seabase, File No. BPH-910926MB, and Cloud Nine
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Broadcasting, Inc., File No. BPH-910926MI) to comparative hearing.
The ggg specified only the standard comparative issues. See
Exhibit B. SBI, pursuant to § 1.221 of the Rules, timely stated
its intent to appear at the hearing and to present evidence on the

specified issues. See Exhibit C. However., SBI’'s Annearance.

referred to a simultaneous filing by all three Kalispell applicants
of a Petition for Approval of Settlement Agreement contemplating
dismissal of both.SBI’s and Mr. Seabase’s applications and a grant
of Cloud Nine’s application.

2. Administrative Law Judge John L. Frysiak has approved the

Settlement Agreement. See Exhibit D, Memorandum Opinion and Order
("MO&0O"), FCC 93M-71 (released February 12, 1993). His Honor has

terminated MM Docket 92-303 b ismissi a e

apSlications and granting Cloud Nine's application -- without a
comparative hearing. Accordingly, SBI meets the standard for a
refund of the heariﬁg fee set forth in § 1.1111(c)(1) of the Rules.
SBI hereby requests a prompt refund of the same.

Respectfully submitted,

SKYLINE BROADCASTERS, INC.

Y. N
Mc?ii}h
FISHER, WAYLAND, COOPER
& LEADER :
1255 Twenty-third Street
Northwest
Suite 800

Washington, D.C. 20037-1125
(202) 775-3544

Date: March 3, 1993
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Federal Communications Commission
Mass Media Services
P.Q. Box 358170

VIA COURIER SERVICE

Re: NEW(FM), Channel 292A,
Kalispell, Montana
Skyline Broadcasters, Inc.
File No. BPH-910925MD
Fee Code MWR

Gentlemen:

Pursuant to the Commission's Public Notice Report No. NA-155,
enclosed please find, in triplicate, a $67 0 check payable to
the FCC and a complotod FCC Form 155 Fee Processing Form to cover
the requisite hearing fee for Skyline Broadcasters, Inc., applicant
for a construction permit for a new FM broadcast station to serve
Kalispell, Montana on Channel 292A. Should there be any questions,
please contact this office.

Vety t ‘\{ \rur ’

John Joseph Mc

8239-001
Enclosure
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3660-0440 FEE PROCESSING FORM oy

Expres 2/28/93

Please read nstryctions on back of s form defore comoleting it. Section | MUST be completed. If you are appNing ‘or
ioncyurrent 3chigns wRhiCh requre va t more than one Fee Type Code, vOu Mys! 2isa camgiate SeCran i "< *~rm

SECT I ON 1
APPLICANT NAME (Last flrst middle initlal
Skyline Broadcasters, Inc.

’|

MAILING ADDRESS (Line 1) (Maximum 38 charsclers - refer to [nstruction (2) on reverse of form)

¢/o Fisher Wayland: JJIM

MAILING ADDRESS (Line 2 (If required) (Maximum 38 characters)
1255 23rd Street, N.W., Suite 800

CITY

Washington

STATE OR COUNTRY (If foreign address) | ZIP CODE CALL SIGN OR OTHER FCC [DENTIFIER (it acc cat o
e 20037 New(FM), Channel 292A

Enter n Column (A) the correct Fee Type Code for the service you e opying for. Fee Type Codes may de found n L2
Fee Fiing Gudes. Enter n Column (B) the Fee Muitiple, f 2ppicabie. Enter n Column (C) the result obtaned from rmut py.eg
the value of the Fee Type Code n Coksmn (A) dy the numDer entered n Cokumn (B), if any,

(A) _8) {
® FEE TYPE COOE e &I‘.’.’;‘ '§E,°°.°‘...'2“°,_'§.',.“(:,‘ FOR FCC USE GNLY
M w R 0 0 0 1 $6,760.00

SECTION I | = To Do used Ony when you are requestng CONCUrreNnt aCHIONS whICh result n 3
requirement to list more than one Fee Tyoe Code.

(A) (B) ©

FEE TYPE CODE FEE MULTIPLE FEE DUE POR FRE TYPE

FOR FCC USE ONLY
L (if required) COOE IN COLUMN (A)







EXHIBIT B






r Seavase and

aiarmanon, sesdicd in Para-

T drestang Adiminkranve Law
2xe of this Ordar,

RDERZD. That fzapase <bal!

(R}
1
I
3
wn
oy
®
'|
'
o
3
'
o
-1
[

quirad hv Szerow [0 {tzm on of FCC Foem 301, (¢ e
presuding Admunisiranse 2w Judge wihin 30 days after
the release of this Order.

L3 IT IS FURTHER ORDERED. That the pettions for
leave (0 amend filed by Skvline (4892) and Seabase
(+30:92) ARE GRANTED. and the corresponding amend-
ments ARE ACCEPTED 1o the extent indicated herein at
paragraphs 2 and 6.

14. 1T IS FURTHER ORDERED. That a copy of each
document filed in this proceeding subsequent to the date of
adoption of this Order shall be served on the counsel of
record in the Hearing Branch appearing on behalf of the
Chief. Mass Media Bureau. Parties may inquire as to the
identity of the counset of record by calling the Hearing
Branch at {202) 632-6402. Such service shall be addressed
to the named counsel of record. Hearing Branch. Enforce-
ment Division. Mass Media Bureau. Federal Communica-
tions Commission. 2025 M Street. N.W.. Suite 7212,
Washington, D.C. 203534. Additionally. a.copv of each
amendment filed in this proceeding suhsequent to the date
of adoption of this Order shall also be served on the Chief.
Data Management Staff. Audio Services Division. Mass Me-
dia Bureau. Federal Communications Commission. Room
350. 1919 M Street. N.W.. Washington. D.C. 20554,

13. IT IS FURTHER ORDERED. That. to avail them-
seives of the opportunity to be heard. the applicants and
any party respondent herein shail. pursuant to Section
1.221(¢) of the Commission’s Rules. in person or by attor-
ney, within 20 dayvs of the mailing of this Order. file with
the Commission. in tripiicate. a written appearance stating
an intention to appear on the date fixed for hearing and to
present evidence on the issues specified in this Order.
Pursuant to Section 1.325(c) of the Commission’s Rules.
within five days after the date established for filing notices
of appearance. the applicants shall serve upon the other
parties that have filed notices of appearance the materials
fisted in: (a) the Standard Document Production Order
{see Section 1.325(c)( 1) of the Rules): and (h) the Standard-
ized [ntegration Statement (see Section 1.325(c)2) of the
Rules). which must also he filed with the presiding officer.
Failure to so serve the required materials may constitute a
failure to prosecute. resulting in dismissal of the applica-
tion. See generallv Proposals 1o Reform the Commussion’s
Comparauve Hearing Process (Report and Order in Gen.
Doc. 90-164). 6 FCC Rcd 157, l60-1. 166. 168 (1990).
Erratum. 6 FCC Red 3472 (1991). recon. granted n pari. 6
FCC Red 3403 (1991),

16. IT IS FURTHER ORDERED. That the applicants
herein shali. pursuant to Section 311(a)2) of the Commu-
nications Act of 1934, as amended. and Section 73.3394 of
~ the Commission’s Rules. give notice of the hearing witnin

W lzn Gay. Assistaar Cover
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Mass Media Durcau

a
<
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Federal Communications Commission

WASHINGTON, D.C.

RECEIVED

JAN 12 1993
In re WWCATIG‘;Q .
Applications of ““‘““Eﬁmﬁzv

MM Docket No. 92-303

SKYLINE BROADCASTERS, INC. File No. BPH-910925MD

TOM SEABASE File No. BPH-910926MB

and

CLOUD NINE BROADCASTING, INC. File No. BPH-910926MI
For a Construction Permit
for a New FM Station on
Channel 292A at
Kalispell, Montana

Tt st P sl Nl il N t” Nk ot il P P i i P Vil ekl it

To: The Honorable John M. Frysiak,
Administrative Law Judge

NOTICE OF APPEARANCE

Skyline Broadcasters, Inc. ("Skyline"), by its counsel and
pursuant to Section 1.221 of the Rules, hereby states its intent ==
appear on the date fixed for hearing and to present evidence on thre

issues specified in the Hearing Designation Order, DA 92-1668

(adopted December 8, 1992 and released December 23, 1992). Skylire
files this Appearance mindful of the simultaneous joint filing by
all three Kalispell applicants of a Petition for Approval of
Settlement Agreement which contemplates dismissal of both Skyline

and Mr. Tom Seabase's applications and the grant of the applica:.
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of Cloud Nine Broadcasting, Inc. 1In the event His Honor grants the
applicants' Joint Petition, there will be no need for the parties
to appear on the date fixed for hearing and to present evidence on
the specified issues.

Respectfully submitted,

SKYLINE BROADCASTERS, INC.

\ \. ’ | \

~John Joseph/McVeigh
Its Counsel

FISHER, WAYLAND, COOPER
& LEADER
1255 Twenty-third Street
Northwest
Suite 800 :
Washington, D.C. 20037-1125
(202) 775-3544

Date: January 12, 1993
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CERTIFICATE OF SERVICE

I, Renee Gray, a Secretary to the law firm of Fisher,
Wayland, Cooper and Leader, hereby certify that I have this
Twelfth day of January, 1993, sent copies of the foregoing "Notice
of Appearance" by hand delivery to:

The Honorable John M. Frysiak,
Administrative Law Judge
Office of Administrative Law Judges
Federal Communications Commission
2000 L Street Northwest, Room 223

wWashington, D.C. 20554

Charles Dziedzic, Esq.

Chief, Hearing Branch

Enforcement Division

Mass Media Bureau

Federal Communications Commission
2025 M Street Northwest, Room 7212
washington, D.C. 20554

Richard swift, Esq.

Tierney & Swift, P.C.

1200 Eighteenth Street Northwest,
Suite 210

wWashington, D.C. 20036
Counsel to Mt. Tom Seabase

Robert Lewis Thompson, Esq.
Pepper & Corazzini
1776 K Street Northwest,
Suite 200
washington, D.C. 20006
Counsel to Cloud Nine Broadcasting, Inc.

Jui fuay
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

FCC 93M-71

In re Applications of MM DOCKET NO. 92-303 30867

SKYLINE BROADCASTERS, INC. File No. BPH-910925MD

TOM SEABASE File No. BPH-910926MB

CLOUD NINE BROADCASTING, INC. File No. BPH-910926MI
For Construction Permit for a New
FM Station on Channel 292A

in Kalispell, Montana

— —r S e U e N il N

MEMORANDUM OQOPINIQON AND ORDER
Issued: February 10, 1993 ; Released: February 12, 1993
1. Under consideration are the following:

Joint Request for Approval of Settlement
Agreement, filed January 12, 1993, by Cloud Nine
Broadcasting, Inc. ("CNB") Tom Seabase ("Seabase")
and Skyline Broadcasters, Inc. ("SBI");

Supplemental Declaration, filed January 25, 1993,
by Seabase;

First Amendment to Settlement Agreement, filed
February 2, 1993, by CNB, Seabase and SBI;

Letter dated February 8, 1993, from SBI; and

Comments in Support of Joint Request for Approval of
Settlement Agreement, filed February 8, 1993, by the
Mass Media Bureau ("Bureau").

2. The settlement agreement contemplates the dismissal of
the applications of Seabase and SBI and the grant of the
application of CNB. CNB would pay the legitimate and prudent
expenses of Seabase and SBI in the respective amounts of $25,000
and $21,000. In addition, paragraph 7 of the settlement
agreement, as amended, calls for the parties to forebear from
opposing certain applications of other parties during the next
seven years.

3. Review of the settlement agreement, as amended, and the
attachments and supplements reveals that the applicants have
filed the documentation required by Section 73.3525 of the
Commission's Rules, which implements Section 311(c) of the
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Communications Act of 1934, as amended. Specifically, principals
of the applicants have stated that the respective applications
were not filed for an improper purpose and that grant of the

A b
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the provision of a new FM service to Kalispell, Montana.

4. SBI has set forth an itemization demonstrating that its
legitimate and prudent expenses incurred in this proceeding are
$21,000, excluding the hearing fee. Accordingly, it is entitled
to reimbursement of $21,000 from CNB. Seabase has set forth an
itemization demonstrating that his legitimate and prudent
expenses incurred in this proceeding are $23,996.45, excluding
the hearing fee. Accordingly, Te is entitled to reimbursement of
no more than $23,996.45 by CNB. Finally, the Bureau is
satisfied that paragraph 7 of the settlement agreement, as

amended, does not preclude the parties from bringing to the
Commission's attention, in the future, information about whether
the other parties lack basic qualifications to be a Commission
licensee or are not operating a broadcast station in the public
interest. See Ni i i ion, 4 FCC Rcd
2778 (Rev. Bd. 1889).

Accordingly, IT IS ORDERED that the Joint Request for
Approval of Settlement Agreement, as amended, filed January 12,
1993 IS GRANTED; the settlement agreement, as amended, IS

'APPROVED; the applications of Seabase and SBI ARE DISMISSED, with

prejudice; the application of CNB IS GRANTED; and this proceeding
IS TERMINATED.

FEDERAL COMMUNICATIONS COMMISSION
i .

/John M. F iak
Admihistrative Law Judge

! Since the settlement agreement does not provide that either
SBI or Seabase would return the hearing fee amount to CNB if their
hearing fees were refunded by the managing director, the amounts
of their approved legitimate and prudent expenses exclude the
hearing fee.



